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for Writ of Error Coram Nobis and for DNA analysis pursuant to the “Post-Conviction DNA
AnalysisAct of 2001,” Tenn. Code Ann. 88 40-30-401—413. Thetrial court dismissed the petitions
without an evidentiary hearing. Following areview of the entirerecord, we affirm the judgments
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OPINION

According to the allegationsin Appellant’s verified petitions, he pled guilty on December
13, 1990, to two counts of aggravated rape. Approximately six months prior to the guilty pleas, a
sampleof Appellant’sDNA wastested along with asamplefrom “thevictim” (whoisotherwise not
identified). The results were “inconclusive.” Appellant asserts in his pleadings that this result
proves his innocence of the crimes to which he pled guilty. In his brief on appeal, he submits that
the DNA test results were “negaive.”

Appellant arguesthat heisentitled to relief pursuant to awrit of error coramnobis, because
thisinformationis“newly discovered evidence,” which heiswithout fault in failingto present prior
to hisqguilty pleas. Healso assertsthat he should be granted the benefit of anew DNA test pursuant
to the “ Post-Conviction DNA Analysis Act of 2001.” Tenn. Code Ann. 88 40-30-401 —413.



Appellant specifically gppealsfromthetrial court’s August 27, 2002, order, which provides
asfollows:

ORDER

The petitioner filed aMotion to Reconsider the Order of Dismissal on August 26,
2002. Recently, the petitioner inthiscausefiled apro seVerified Amended Writ
of Error Coram Nobis and/or Petition Requesting DNA Analysis on August 7,
2002. OnMay 1, 2002, the petitioner filed apro se Petition to Re-open for DNA
Analysis. ThisCourt entered an order on May 14, 2002, denying the petitioner’s
prior request for DNA analysis. Further, this Court entered an order denying the
petitioner’ swrit of error coram nobison August 13, 2002. The Court’s position
has not changed since its previous three rulings.

The record is clear the evidence sought to be analyzed by the defendant was
previously tested on June 15, 1990, and the results made known prior to the
defendant knowingly and voluntarily entering hisplea. If the results of the prior
rapekit analysiswereinconclusive, the defendant should not have entered hisplea
and demanded another examination. Further, the state’s response to discovery
indicates that defendant was positively identified by the victim minutes after the
alleged offense occurred. The petitioner's averment that the Court has not
addressed the merits of hisclamiserroneous. The Court’sinitial order entered
on May 14, 2002, addressed the merits of the petitioner’s clam. Therefore, the
Court is of the opinion that the defendant’ s Petition to Reopen Post-Conviction
Petition should be overruled and denied.

Thetrid court’ sorder of August 13, 2002, states:

ORDER

The Petitioner inthiscausefiled apro seVerified Amended Writ of Error Coram
Nobisand/or Petition Requesting DNA Analysison August 7, 2002. On May 1,
2002, the petitioner filed a pro se Petition to Re-open for DNA Andyss. This
Court entered an order on May 14, 2002, denyingthe petitioner’ sprior request for
DNA analysis. The record is clear the evidence sought to be analyzed by the
defendant was previoudly tested on June 15, 1990, and the results made known
prior to the defendant knowingly and voluntarily entering his plea. The state’s
responseto discovery indicatesthat the defendant was postively identified by the
victim minutes after the alleged offense occurred. The petitioner’s final
contention alleges that he did not receive effective assistance of counsel before
entering hisplea. Any issues concerning effective assistance of counsd aretime
barred under a post-conviction procedure pursuant to T.C.A. § 40-30-202.
Therefore, the Court is of the opinion that the defendant’ s Petition to Reopen
Post-Conviction Petition should be overruled and denied.



Thetrial court’sMay 14, 2002, order is not included in the record in this appeal. Theissue
regarding therequest for DNA analysisiswaived because Appellant did not includethetrial court’s
May 14, 2002, order in the appellate record. It isthe duty of the appdlant to provide arecord which
conveys afair, accurae and complete account of what transpired with regard to the issues which
form the basisof the appeal. Tenn. R. App. P. 24(b); see Satev. Wendell Ray Williams, 2003 Tenn.
Crim. App. LEX1S312, No. M2001-02296-CCA-R3-CD (Tenn. Crim. App., filed at Nashville, April
4, 2003), no perm. to app. filed.

Even absent waiver, Appellant is not entitled to relief. In the case of a conviction for
aggravatedrape, thetrial court shall order DNA analysisif all four requirementsof Tenn. Code Ann.
8 40-30-404 are met. The absence of any one of the four statutory criteriajustifies dismissal of the
petition. See Mark A. Mitchdl v. Sate, 2003 Tenn. Crim. App. LEXIS 327, No. M2002-01500-
CCA-R3-PC (Tenn. Crim. App., filed at Nashville, April 11, 2003), perm. to appeal pending.

Tenn. Code Ann. § 40-30-404 provides as follows:

40-30-404. Court order if probablethat exculpatory resultswould not have
resulted in prosecution or conviction. — After notice to the prosecution and an
opportunity to respond, the court shall order DNA analysisif it finds:

(1) A reasonable probability exists that the petitioner would not have been
prosecuted or convicted if exculpatory results had been obtained through DNA
analysis,

(2) The evidence is still in existence and in such a condition that DNA analysis
may be conducted;

(3) The evidence was never previously subjected to DNA analysis or was not
subjected to the analysis that is now requested which could resolve an issue not
resolved by previous analysis, and

(4) The application for analysis is made for the purpose of demonstrating
innocence and not to unreasonably delay the execution of sentence or
administration of justice.

Tenn. Code Ann. § 40-30-404 (Supp. 2002).

According to Appellant’s sworn petition, DNA analysis had already been done prior to his
guilty pleas. He made no alegation that a new type of analysis could resolve an issue not resolved
by the previousanalysis. Inthese matters, thetrial court “ must be afforded considerable discretion
.. .. Consequently, the scope of appellate review is limited.” Mitchell, 2003 Tenn. Crim. App.
LEXIS 327 at *12.



Thestatute of limitationsfor apetitionfor writ of error coramnobisisoneyear. Tenn. Code
Ann. 8 27-7-103 (2000). Appellant did not file hisrequest for relief until almost twelve years after
entering hispleasof guilty. He hasnot shownin hispetition any groundsfor reief that would justify
the tolling of the statute of limitations. See Workman v. State, 41 S.W.3d 100 (Tenn. 2001); State
v. Ratliff, 71 S.W.3d 291 (Tenn. Crim. App. 2001). Accordingly, Appellant isnot entitled to relief
on thisissue.

CONCLUSION

The judgments of thetrial court dismissing Appellant’s Petition for Writ of Error Coram
Nobis and for Post-Conviction DNA Analysis are affirmed.

THOMAST. WOODALL, JUDGE



